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I.  Introduction 

Defendant Scott Allan Clausen appeals from a postjudgment order granting 

his application under Penal Code section 1170.18 to recall the sentence on his felony 

conviction and to have the felony redesignated as a misdemeanor.  The trial court granted 

the application under section 1170.18, subdivision (a) (section 1170.18(a)), redesignated 

Clausen’s felony conviction to a misdemeanor, resentenced Clausen to a term of 365 

days, and ordered one year of parole under section 1170.18, subdivision (d) 

(section 1170.18(d)).
1
   

Clausen’s only contention on appeal is that the trial court erred by not 

ordering his one year of parole under section 1170.18(d) to commence at the time of his 

felony sentencing in October 2014.  We agree.  We conclude the phrase “completion of 

his or her sentence” in section 1170.18(d) refers to the completion of the period of 

incarceration imposed when the trial court resentences a defendant pursuant to Penal 

Code section 1170.18, subdivision (b).  In this case, Clausen had completed his 365-day 

misdemeanor sentence by the date of the original felony sentencing, which was about 

three months before his misdemeanor resentencing.  We therefore affirm the order as 

modified to reflect that parole commenced on the date of felony sentencing. 

 

II. Facts and Procedural History 

In July 2014, Clausen pleaded guilty to one count of felony possession of 

methamphetamine (Health & Saf. Code, § 11377, subd. (a) [count 1]), one count of 

                                              

  
1
  Section 1170.18(d) reads:  “A person who is resentenced pursuant to subdivision (b) 

shall be given credit for time served and shall be subject to parole for one year following 

completion of his or her sentence, unless the court, in its discretion, as part of its 

resentencing order, releases the person from parole.  Such person is subject to 

Section 3000.08 parole supervision by the Department of Corrections and Rehabilitation 

and the jurisdiction of the court in the county in which the parolee is released or resides, 

or in which an alleged violation of supervision has occurred, for the purpose of hearing 

petitions to revoke parole and impose a term of custody.” 
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misdemeanor possession of burglary tools (Pen. Code, § 466 [count 2]), and one count of 

possession of controlled substance paraphernalia (Health & Saf. Code, former § 11364.1, 

subd. (a) [count 3]).  On October 15, 2014, the trial court sentenced Clausen to the middle 

term of two years in prison on count 1 and suspended sentence on counts 2 and 3.  The 

court awarded Clausen 738 days’ credit for time served (369 days’ actual + 369 days’ 

conduct).  Because the number of days of credit was greater than the two-year sentence, 

the trial court found that Clausen had served his prison term and ordered him to report to 

the parole authority.   

In January 2015, Clausen filed an “application to have felonies designated 

as misdemeanors” (capitalization omitted) under either Penal Code section 1170.18, 

subdivision (f) (section 1170.18(f)) or section 1170.18(a).  On January 9, 2015, the trial 

court granted the application and redesignated Clausen’s felony conviction as a 

misdemeanor.  The court resentenced Clausen to 365 days in jail with 365 days of credit, 

released him, and placed him on parole for one year pursuant to section 1170.18(d).  

Clausen timely filed a notice of appeal.   

 

III.  Discussion 

A.  Proposition 47 and Penal Code Section 1170.18 

Proposition 47 makes certain drug- and theft-related offenses 

misdemeanors, unless the offenses were committed by certain ineligible defendants.  

Those offenses previously had been designated either as felonies or as crimes that can be 

punished as either felonies or misdemeanors.   

Proposition 47 added, among other things, section 1170.18 to the Penal 

Code.  Section 1170.18 is a resentencing provision that provides two distinct remedies 

depending on whether the person seeking relief has completed the sentence for the 

conviction.  When the person is currently serving the sentence, section 1170.18(a) 

governs.  It states:  “A person currently serving a sentence for a conviction, whether by 

http://www.lexis.com/research/buttonTFLink?_m=45c3ec41430ff07baf883ec331efd116&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b238%20Cal.%20App.%204th%2042%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=102&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%201170.18&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=cfaab56186d4158e04e00fc2bfde4738
http://www.lexis.com/research/buttonTFLink?_m=45c3ec41430ff07baf883ec331efd116&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b238%20Cal.%20App.%204th%2042%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=102&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%201170.18&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=cfaab56186d4158e04e00fc2bfde4738
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trial or plea, of a felony or felonies who would have been guilty of a misdemeanor under 

the act that added this section (‘this act’) had this act been in effect at the time of the 

offense may petition for a recall of sentence before the trial court that entered the 

judgment of conviction in his or her case to request resentencing in accordance with 

Sections 11350, 11357, or 11377 of the Health and Safety Code, or Section 459.5, 473, 

476a, 490.2, 496, or 666 of the Penal Code, as those sections have been amended or 

added by this act.”  (§ 1170.18(a).)  

When the person has completed the sentence, section 1170.18(f) governs.  

It states:  “A person who has completed his or her sentence for a conviction, whether by 

trial or plea, of a felony or felonies who would have been guilty of a misdemeanor under 

this act had this act been in effect at the time of the offense, may file an application 

before the trial court that entered the judgment of conviction in his or her case to have the 

felony conviction or convictions designated as misdemeanors.”  (§ 1170.18(f).) 

If the trial court determines the criteria for relief under section 1170.18(a) 

are satisfied, then the felony sentence is recalled and the person is resentenced to a 

misdemeanor, unless the trial court determines that resentencing the person would pose 

an unreasonable risk of danger to public safety.  (Pen. Code, § 1170.18, subd. (b).)  

Significantly here, section 1170.18(d) provides that a person who is resentenced pursuant 

to Penal Code section 1170.18, subdivision (b) “shall be given credit for time served and 

shall be subject to parole for one year following completion of his or her sentence, unless 

the court, in its discretion, as part of its resentencing order, releases the person from 

parole.”  (§ 1170.18(d).) 

If the trial court determines the criteria for relief under section 1170.18(f) 

are satisfied, then “the court shall designate the felony offense or offenses as a 

misdemeanor.”  (Pen. Code, § 1170.18, subd. (g).)  The person obtaining relief under 

section 1170.18(f) is not resentenced and is not subject to the one-year parole term of 

section 1170.18(d). 

http://www.lexis.com/research/buttonTFLink?_m=45c3ec41430ff07baf883ec331efd116&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b238%20Cal.%20App.%204th%2042%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=113&_butInline=1&_butinfo=CAL.%20HEALTH%20SAFETY%20CODE%2011350&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=cf715b4dd456df36025d21db2941f96d
http://www.lexis.com/research/buttonTFLink?_m=45c3ec41430ff07baf883ec331efd116&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b238%20Cal.%20App.%204th%2042%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=114&_butInline=1&_butinfo=CAL.%20HEALTH%20SAFETY%20CODE%2011357&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=4f2da8e242301a5b8d087c228ab25be6
http://www.lexis.com/research/buttonTFLink?_m=45c3ec41430ff07baf883ec331efd116&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b238%20Cal.%20App.%204th%2042%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=115&_butInline=1&_butinfo=CAL.%20HEALTH%20SAFETY%20CODE%2011377&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=bfde1baf8123d80c63b9745d372c2d96
http://www.lexis.com/research/buttonTFLink?_m=45c3ec41430ff07baf883ec331efd116&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b238%20Cal.%20App.%204th%2042%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=116&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%20459.5&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=e71ea8438a6034df10c0588a2193779d
http://www.lexis.com/research/buttonTFLink?_m=45c3ec41430ff07baf883ec331efd116&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b238%20Cal.%20App.%204th%2042%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=117&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%20473&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=8eede29e3cc67f8eb9c9232dadffbcf9
http://www.lexis.com/research/buttonTFLink?_m=45c3ec41430ff07baf883ec331efd116&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b238%20Cal.%20App.%204th%2042%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=118&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%20476A&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=397aa2c0f3190395950c75864ff4ae1d
http://www.lexis.com/research/buttonTFLink?_m=45c3ec41430ff07baf883ec331efd116&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b238%20Cal.%20App.%204th%2042%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=119&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%20490.2&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=0e3a47efab23897db41f76cb7fecad81
http://www.lexis.com/research/buttonTFLink?_m=45c3ec41430ff07baf883ec331efd116&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b238%20Cal.%20App.%204th%2042%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=120&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%20496&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=a3409d9924baf9d497120bd838dc6add
http://www.lexis.com/research/buttonTFLink?_m=45c3ec41430ff07baf883ec331efd116&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b238%20Cal.%20App.%204th%2042%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=121&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%20666&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=f28ba3168bfb61e29c8d5981784b809d
http://www.lexis.com/research/buttonTFLink?_m=45c3ec41430ff07baf883ec331efd116&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b238%20Cal.%20App.%204th%2042%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=122&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%201170.18&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=c3624871866a7aabb94db9e4420d774e
http://www.lexis.com/research/buttonTFLink?_m=45c3ec41430ff07baf883ec331efd116&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b238%20Cal.%20App.%204th%2042%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=127&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%201170.18&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=21627300b451cb50b67f081b08734a0d
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B.  Clausen’s One-year Parole Commenced at the Time of Felony Sentencing. 

Clausen does not contend the trial court erred by placing him on parole for 

one year under section 1170.18(d).  He contends the one-year parole period should have 

commenced on October 15, 2014, when the felony sentence was imposed.  The Attorney 

General argues the one-year period of parole commenced on January 9, 2015, when 

Clausen was resentenced under Penal Code section 1170.18, subdivision (b). 

Resolution of this issue turns on the meaning of the word “sentence” in 

section 1170.18(d).  The relevant part of section 1170.18(d) states:  “A person who is 

resentenced pursuant to subdivision (b) shall be given credit for time served and shall be 

subject to parole for one year following completion of his or her sentence, unless the 

court, in its discretion, as part of its resentencing order, releases the person from parole.”  

(Italics added.) 

Penal Code section 1170.18 uses the word “sentence” differently in 

section 1170.18(a), subdivision (b), and section 1170.18(f) than in section 1170.18(d).  In 

section 1170.18(a), subdivision (b), and section 1170.18(f), the word “sentence” refers to 

a pre-Proposition 47 felony sentence.  Section 1170.18(a) applies to a “person currently 

serving a sentence for a conviction . . . of a felony or felonies,” subdivision (b) provides 

for the recall of “the petitioner’s felony sentence,” and section 1170.18(f) applies to a 

“person who has completed his or her sentence for a conviction . . . of a felony or 

felonies.”  (Italics added.)  In contrast, section 1170.18(d) provides that a “resentenced” 

person “shall be subject to parole for one year following completion of his or her 

sentence” (italics added), thus referring to the new misdemeanor sentence to which the 

court has resentenced the person.  

We therefore conclude the word “sentence” in section 1170.18(d) refers to 

the new misdemeanor sentence.  As a result, Clausen was subject to parole under 

section 1170.18(d) for one year following the completion of his new misdemeanor 

sentence of 365 days in jail imposed when the trial court granted his application under 

http://www.lexis.com/research/buttonTFLink?_m=850a682f9d950912022642ca7698a6b0&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b240%20Cal.%20App.%204th%201039%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=157&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%201170.18&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=138cf094ed74ed6a0e427c71d0fb95f2
http://www.lexis.com/research/buttonTFLink?_m=850a682f9d950912022642ca7698a6b0&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b240%20Cal.%20App.%204th%201039%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=158&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%201170.18&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=51bed7bdd50f35739cbfaa78518cd568
http://www.lexis.com/research/buttonTFLink?_m=850a682f9d950912022642ca7698a6b0&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b240%20Cal.%20App.%204th%201039%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=161&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%201170.18&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=a68e4f54fbf18460c3e6699d2712c9f2
http://www.lexis.com/research/buttonTFLink?_m=850a682f9d950912022642ca7698a6b0&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b240%20Cal.%20App.%204th%201039%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=162&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%201170.18&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=383a13febfdb723a7adfa3f0a82fa626
http://www.lexis.com/research/buttonTFLink?_m=850a682f9d950912022642ca7698a6b0&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b240%20Cal.%20App.%204th%201039%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=165&_butInline=1&_butinfo=CAL.%20PENAL%20CODE%201170.18&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=745755240b516085b13689553575b438
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Penal Code section 1170.18.  That new misdemeanor sentence had been completed by 

October 15, 2014, when the trial court imposed the felony sentence on count 1.  

 

IV.  Disposition 

The order granting Clausen’s application to have his felony conviction 

designated as a misdemeanor is modified to provide that the one-year period of parole 

under section 1170.18(d) commenced on October 15, 2014.  As modified, the order is 

affirmed. 

 

 

  

 FYBEL, J. 

 

WE CONCUR: 

 

 

 

BEDSWORTH, ACTING P. J. 

 

 

 

IKOLA, J. 


